Abstinence-only Adolescent Education: Ineffective, Unpopular and Unconstitutional

James McGrath1

Abstinence-only, and abstinence-only until marriage education programs ostensibly designed to
prevent unwanted pregnancy and sexually transmitted disease (STD) infection are a waste of
valuable public health resources of both time and money. Federal funding to states for teaching
abstinence-only and abstinence-only until marriage to adolescents has formerly been ruled
constitutional in 1st amendment and due process challenges. When examining the expansion of
these programs and their new restrictions in the light of recent scientific evidence revealing the
ineffectiveness of these programs, it becomes clear that these programs fail to protect the health
of this nation’s youth. These programs’ failure to accomplish their goals reduces their effect to
promotion of furtherance of a particular religious viewpoint, in violation of the U.S.
Constitution. Furthermore, in the wake of the Supreme Court ruling in Lawrence v. Texas, the
abstinence-only until marriage programs should also be scrutinized for their failure to address the
rights of gay and lesbian adolescents. Not only are abstinence-only and abstinence-only until
marriage programs ineffective for their intended purpose, they are dangerous, in that they fail to
protect our nation’s youth against serious and potentially deadly diseases. This article will
address issues that are relevant to both abstinence-only and abstinence-only until marriage
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programs, referring to both under the more inclusive term “abstinence-only,” unless the
discussion concerns only abstinence-only until marriage.

Although the federal government has no such duty, it funds educating adolescents to help them
avoid pregnancy and sexually transmitted diseases. The federal government grants over 100
million dollars annually to states to promote abstinence-only education for teenage sexuality
counseling.2 The most recent of these programs, administered by the Department of Health and
Human Services, goes beyond Congress’ directives in providing matching funds to states, by
forbidding states from even using their own funds to teach anything other than abstinence sexual
education in order to receive these funds.3 Separate federal funding for education to reduce the
transmission of HIV disease requires that no federal money be spent in a way that “promotes”
homosexual sex, and ostensibly any mention of such activity is considered promotion.4 Policies
that intrude on educators’ ability to frankly discuss sex make it difficult to adequately prepare
adolescents to protect themselves from unwanted pregnancy and STDs. The current
administration is apparently not content with funding unproven methods, it now also chooses to
thwart realistic efforts through these new funding mandates that seek to silence realistic sexual
education. Organizations that provide educational outreach using frank and explicit language to
gay and lesbian teens utilizing funds from non-federal sources have lately been the subject of
harassing audits of their finances to ensure that federal money was not used in these more
2
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effective efforts.5 These audits squander the scant resources of these organizations so as to
reduce their ability to operate. Unfortunately, the abstinence-only programs that are being
funded are ineffective and interfere with proven efforts to decrease the rate of HIV and other
STD transmission.

There is no scientific evidence that abstinence-only education is effective in deterring sexual
behavior in adolescents.6 All of the credible studies performed to date have stressed the
effectiveness and need for comprehensive sex education.7 Comprehensive programs teach
abstinence, and are often called “abstinence plus,” because they also teach other strategies for
avoiding unwanted pregnancies and STD infection. In spite of overwhelming evidence against
the effectiveness of abstinence-only programs, Congress continues to defend and fund
abstinence-only programs to the exclusion of the more effective programs. The majority of these
abstinence-only programs are produced and run by religious organizations, a fact that spawned
litigation when these programs were first introduced.8

Beginning with the Adolescent Family Life Act of 1981 (AFLA), funding for abstinence-only
education has been given to states through federal matching grants. 9 Later, through the 1996
Welfare Reform Legislation, Congress also provided funding to states that promoted its
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abstinence-only message to welfare recipients.10 Although the arguments for these statutes’
constitutional compliance have always been tenuous, the unsurprising revelation that these
programs are ineffective further erodes the past rationalizations used to justify their continuance.

The most recent program to fund abstinence-only education is Special Projects of Regional and
National Significance – Community Based Abstinence Education (SPRANS-CBAE), which
began funding programs in 2001, deriving its funding through a block grant designated for
mother and child health services. 11 Grantees of these funds are expressly forbidden from using
funds from outside the grant to provide "other education regarding sexual conduct" – including
education regarding condom use to teenagers who are receiving abstinence-only education under
this program. This requirement coerces states to abandon more comprehensive educational
programs in order to qualify for this funding.

Although the incidence of teen pregnancy has actually decreased in the past decade, the rate of
HIV infection has remained constant in young people and experts believe it will soon again be on
the rise. 12 Especially at risk for HIV infection are males who have sex with other males
(“MSM”). Abstinence-only until marriage education programs obviously hold little relevance
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for teens sexually attracted to members of their own sex. Currently unable to marry legally in
this country, these programs advocate a life of celibacy for these individuals.12a

Although it may be true that if every teen abstained from sex, teen pregnancy and the STDs
would be eradicated among this group, teaching this simple truth with nothing more is hardly a
novel approach.12b Teen pregnancies have been considered problematic for centuries. Contrary
to the beliefs of supporters of abstinence-only education, teaching safer sex, and education to
prevent pregnancy by discussing contraception does not promote sexual activity in youth, it
actually has been shown that it may have the opposite effect. 13 The fact that this effect is not
intuitive does not make it any less real. In the face of overwhelming evidence against the
continued use of abstinence-only programs to teach our nation’s youth, supporters of abstinenceonly programs have maintained their insistence on further funding for these programs with
arguments both myopic and cryptic, if not completely disingenuous. In spite of all the evidence
against such programs, President Bush has recently proposed doubling the current funding for
abstinence-only programs to $270 million dollars for fiscal year 2005.14

When Congress passed the original statutes granting funds for teaching abstinence-only, there
was not yet reliable data concerning the effectiveness of such programs. We now know that
abstinence-only is not as effective as other approaches to reducing teen pregnancy and
12a
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preventing the spread of STDs.15 Courts have previously held that abstinence- only programs
were constitutional, finding no violation of the Establishment Clause in funding them,16 as the
morals promoted by these programs merely “coincided” with the morals of certain religions. 17
As it is now known that an overwhelming majority of parents want their children to receive
comprehensive sex education, it is difficult to understand exactly what secular morals are being
promoted with these programs that are ineffective for their stated purpose.18 Beyond the
ideological rhetoric, because unwanted teen pregnancies and transmission of sexually transmitted
diseases are public health concerns, strictly moral considerations must take a back seat to
protecting the health of this nation’s adolescents.

Further, these programs teach abstinence until marriage – although this is not always the best
approach for young people in general, it is particularly cruel for lesbian and gay youth.18x
Because there is as of yet, no possibility of marriage for gays and lesbians and Congress appears
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to be doing everything it can to prevent the future possibility of it,18b these people are being told,
in effect, to never have sex. The abstinence-only programs were developed before the
groundbreaking case Lawrence v. Texas. 19 Now that courts must recognize lesbian and gay
people have a constitutional right to choose with whom they share intimate relationships, the
rules that forbid funds to groups who provide comprehensive sex education, and make no
provision for educating lesbians and gays run afoul of their constitutional rights.

There are a number of constitutional challenges that could be employed to force Congress to
reexamine these ineffective programs: they violate the constitutional conditions doctrine by
forbidding protected speech; they impermissibly further a religious viewpoint; and in light of
Lawrence v. Texas,20 striking down the nation’s remaining sodomy laws, the nation’s current
policies now also violate the due process and equal protection rights of gay and lesbian
adolescents. Each of these challenges will be discussed after a review of the history of
abstinence-only education funding legislation and an exploration of some of the inconsistencies
these laws inflict into the struggle to protect the health of this nations’ adolescents.

II.

Abstinence-only Education

Abstinence-only education at first glance may appear to be an intuitive approach to reducing teen
pregnancies and incidence of STDs among adolescents. Teens who are not having sexual
relations will obviously not get pregnant or infected with an STD. The federal laws funding
18b
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many of these programs stress the importance of marriage, and “certainty” of avoiding infection
by remaining abstinent. Teaching abstinence is not itself a problem, teaching abstinence-only
education is the issue. Comprehensive sexual education programs, sometimes called “abstinence
plus,” include abstinence as part of their message. These comprehensive approaches better
protect the health of adolescents, because as evidenced by rates of teenage sexual activity, many
teenagers are not abstinent. 21 Almost half of all U.S. adolescents have had sexual relations
before they graduated from high school.22 Around 900,000 teens between the ages of fifteen to
nineteen become pregnant annually.23 About four million cases of STDs occur annually among
teens,24 and one in four new cases of HIV infection happens to someone under twenty-two years
old. 25 Comprehensive programs offering multiple strategies to avoid these dangers have been
documented to be effective, but there have been no peer-reviewed studies that have shown any
efficacy in abstinence-only programs for their stated purpose.26 Although it must be admitted
that if abstinence was indeed practiced, it would be 100% effective in reducing risk of STDs and
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avoiding teen pregnancy, despite centuries of attempts, teens are not always easily convinced to
remain abstinent.

The abstinence-only approach is rooted in morals that courts have noted “coincide” with JudeoChristian morals. Teaching children only about abstinence to protect themselves from unwanted
pregnancy and STDs has been proven to be an unrealistic approach. Certainly even many
religious adults are unable to practice abstinence.27 There is no shortage of examples of the
devout engaging in “immoral” sex; a recent example can be found in the recent discovery of
many cases of sexual abuse of children by Catholic priests. 28

Although there is almost no scientific support for the efficacy of abstinence-only programs, the
current Bush administration misleads the public about their impact, stating “abstinence has a
proven track record of working.”29 Supporters of abstinence-only programs often hold up
Uganda’s successful program as a model in reducing the spread of HIV. Although the program
teaches abstinence and stresses monogamy, it also advocates the use of condoms,30 a practice the
Bush administration is decidedly against. Although abstinence likely played a part in Uganda’s
success, its role was likely minor compared to the more concerted use of condoms, which the
Bush administration discourages.31 This administration notes that the pregnancy rate among
27
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adolescents in the U.S. has been falling in the past decade, and attributes this effect to the advent
of abstinence-only programs. Most scientific studies show it is more likely due to increased use
of some form of birth control.

Under the Clinton administration, the department of Health and Human Services developed
scientifically based outcome measures to track such programs’ effectiveness.32 The Bush
administration has replaced these measurable standards with alternative criteria that do not
measure any actual outcome such as pregnancy or incidence of STDs, instead measuring
attendance and attitudes of program participants at the end of the program.33 A previous HHS
funded report stressed measurements of behaviors, not attitudes are the hallmarks of good
program evaluation.34
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There has been little scientific evaluation of any abstinence-only program. Proponents of these
programs cite to the scant support available, including an article in the Portland Oregonian,35 a
doctoral dissertation36 and a report from the Michigan Department of Community Health.37
There are few rigorous peer reviewed scientific articles on the efficacy of abstinence-only
programs. One study evaluating programs taught by adults and peers in California found no
measurable impact on the teenagers’ sexual activities.38 The study found that it was not likely an
effect of the programs, however those who were taught by peers in abstinence-only programs
were actually found to be more likely to report becoming pregnant or causing a pregnancy.39

Another study that is often touted as “proving” abstinence-only works features a program that
appears to show promise by revealing a lower incidence of sexual activity among students who
take a virginity pledge.40 The study also shows, however, the effect only occurs when small
groups of students take the pledge. These students feel they are part of a special group who are
superior to all the other teens not making such a pledge. The goal of making all teens take such a
pledge would render this potential positive effect of this program useless. As the effect fails in
large groups, forcing everyone to take the same pledge renders ineffective any positive attribute
that a pledge might have had.
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Important to this discussion is the fact that no one program is suitable for every location, or
group of teens or every individual teen. 41 Programs that are comprehensive must also be
sensitive to the community they serve, as there are differences in teen attitudes, beliefs and
behaviors based on their location, as well as on their ethnic and cultural heritage.41a

Failing to acknowledge abstinence-only programs shortcomings is problematic; the more
troubling aspect of the recent administrations’ efforts to push abstinence-only programs is that
federal agencies are apparently actively distorting scientific evidence to suit the administration’s
ideological goals. On its website, the Centers for Disease Control (CDC) previously made
available a review of sex education programs that were found to be effective, based on scientific
evaluation. 42 Called “Programs That Work” (PTW), the site identified five comprehensive sex
education programs, but no abstinence-only programs.43 Visitors to the website now receive a
message: “Thank you for your interest in Programs That Work (PTW). The CDC has
discontinued PTW and is considering a new process that is more responsive to the changing
needs and concerns of state and local education and health agencies and community

41

3/1/03 AIDSALERT 33,. HIV Prevention Summit Seeks New Strategies; Changes in
Evaluation, Reimbursement Discussed, AIDS Alert, (Mar. 1, 2003)(available at 2003 WL
8735648.
41a
S.L. Ferguson, Nurses' Role in the Prevention of Teen Pregnancy. Journal of Pediatric Nursing
Jun 1997, 12 (3) p186-7 D'Souza C M; Shrier L A, Prevention and Intervention of Sexually
Transmitted Diseases in Adolescents, Current Opinion in Pediatrics (Journal Code: 9000850
)Department of Adolescent/Young Adult Medicine, Children's Hospital, Boston, Massachusetts
02115, USA.
42
U.S. Govt., CDC, Programs That Work, http://www.cdc.gov/nccdphp/dash/rtc/index.htm (last
updated Nov. 22, 2002).
43
Id.
12

organizations.”44 Apparently there are no programs that work that meet the current
administrations “changing needs.”

None of this information concerning the inefficacy of abstinence-only programs is new.
Scientists and sex educators have for the better part of this decade warned of the ineffectiveness
of abstinence-only programs. The outcry against these programs is not new, but these voices
have been largely ignored. In 2001, recognizing abstinence-only’s ineffectiveness, the
venerable Institute of Medicine issued its report, “No Time to Lose,” recommending eliminating
federal state and local “requirements that public funds be used for abstinence-only education, and
that states and school districts implement and continue to support age appropriate comprehensive
sex education and condom availability in schools.”45

Promoting a strictly “moral-based” effort in lieu of a concerted scientific public health approach
to this problem further complicates an already difficult issue. Abstinence-only proponents are so
opposed to recognizing that teenagers are inherently sexual beings, that they exacerbate an
already confusing topic by introducing additional ambiguity. Although abstinence-only
programs teach adolescents not to have sex, it is unclear from many of their curricula what
exactly is considered sex or even abstinence in these programs. Teens, as well as the public in
general have far differing views as to what the words sex46 or abstinence47 mean. Abstinence44
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only graduates may be engaging in behaviors that they may not consider sex, but may expose
them to STDs.48 By not engaging in vaginal intercourse, but instead experiencing anal
intercourse and oral sex, many adolescents and adults believe they are practicing abstinence.49
Although they might not be exposing themselves to causing or enduring an unwanted pregnancy,
many of these sexual activities hold high risk for transmission of STDs, including HIV.49b
Unfortunately there is little recent rigorous scientific research in this area, likely due to the lack
of federal funding available to research such issues.50 Although some programs do provide
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definitions, the many abstinence-only programs as administered do not agree on how to define
sex, or abstinence.51

In spite of a court’s direction in a settlement agreement, discussed infra, that all information in
abstinence-only programs should be medically accurate, many abstinence-only programs rely
heavily on scare tactics and incomplete or misleading information. 52 For example, a study is
often cited as showing that thirty percent of sexually active teens contract an STD, including
those who used condoms for protection.53 The study cited actually focused on contraception,
but also measured incidence of “new” STD infection. Some of the participants came to the study
having already been infected at least once with an STD. 54 More out of context is the distortion
on the use of condoms in the study. Although participants who chose condoms for their method
of contraception had similar rates of new infection for STDs as other types of contraception, the
study also noted participants used condoms only about fifty percent of the times they had sexual
relations. 55 Promoters of abstinence-only relying upon this study also neglect to mention that
the experts reporting this study ultimately recommended some barrier method, such as condoms,
for sexually active adolescents using implants or oral contraceptives.56
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Particularly disturbing is the Bush administration’s misinformation regarding condoms.
Condoms are still considered one of the most effective means of helping to prevent HIV and
other STD transmission.57 The CDC’s website formerly posted a comprehensive fact sheet about
condoms, including information on selection, use and effectiveness of condoms. 58 This site also
cited studies showing that condom education does not promote sexual activity, noting that “a
World Health Organization review . . . found no evidence that sex education leads to earlier or
increased sexual activity in young people.”59 This web information has been replaced with a
page that emphasizes condom failure rates, provides no instruction on condom use, but does
discuss the benefits of abstinence.60 Condoms can play an important role in preventing
unwanted teen pregnancies, and also in the prevention of STDs, including HIV. Efforts to stop
the spread of HIV are likely hampered by the effects of abstinence-only federal funding that
renders many adolescents unable to protect themselves when many of them eventually do have
sex by not knowing the facts concerning condoms, nor of their proper use.61a

III. The Impact of Abstinence-only Programs on HIV/STD Prevention Education
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While the Bush administration has increased funding for ineffective abstinence-only programs,
there has been a net decrease in the budget for domestic HIV prevention programs.61 For many
years, the rate of incidence of HIV infection in the United States held constant, or was
diminishing.62 However, recent advances in retroviral therapies and other pharmaceuticals to
fight opportunistic infections have decreased the public’s fear of HIV infection. The public is
less likely to see the progression of HIV to what used to be referred to as “full blown AIDS,”
characterized by emaciated victims, or by the purplish skin lesions brought on by Kaposi’s
sarcoma. The confidence brought on by the advancement of HIV treatment is also believed to
have given the public a sense of false security in medicine’s ability to treat HIV disease, causing
many people to abandon safer sex practices.63

Although teen pregnancy has leveled off in the past decade, the rates of STDs and HIV infection
among people under the age of 25 are on the rise.64 Of the approximate 40,000 new HIV
infections that will be reported in the U.S. this year, half will occur in people who are under 25
years old. About 10,000 of these diagnoses will be for people under 22 years of age. Because of
the lack of symptoms during its latency period, many of these young people were likely infected
as teens. All young people are not at the same level of risk. Males who have sex with males,
61
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bisexuals, transgender people, runaways, injection drug users, victims of sexual abuse, children
in foster care and incarcerated youth all have elevated levels of risk.64a Gay adolescents are
obviously not being adequately educated to protect themselves with abstinence-only programs.
Although it would be difficult to determine the cause for recent rises in HIV infection in Texas in
areas where only abstinence-only is taught, HIV infection rates have been documented to have
increased there since HIV case information has been collected in 1999.65

In many U.S. cities, the incidence of syphilis and gonorrhea has been on the rise, particularly
among males who have sex with males (MSM).66 Many scientists are concerned that this effect
is evidence of an increased level of activity that would also put these people at risk for HIV
infection, and predict future increased rates of HIV infection, especially among MSM.67
Nationwide, the rate of HIV infection remained fairly stable even among MSM in the early
1990’s.68 However, during 1999-2001, HIV infection among MSM rose 14%, and rose 10%
among heterosexuals.69 In spring 2001, the CDC optimistically announced that in the following
year, the incidence of new HIV infections would be reduced by 6%, and by 2005, the incidence
would be reduced by 50%.70 Although it is impossible to pinpoint a cause for the turnaround,
64a
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now there is no evidence to show that the rates will be dropping at all.71 In fact, the new
predictions are for increased incidence of new HIV infection. Whether or not this is the effect of
failing to teach adolescents about safer sex techniques is unclear. What is clear is that federal
spending to reduce the spread of HIV is being wasted if conflicting federally funded programs
stressing abstinence-only leave millions of teenagers unprepared to adequately protect
themselves from HIV infection.

The CDC recently unveiled a new strategy to more efficiently control the spread of HIV
transmission.72 One effort in this strategy will be increasing testing to identify people who are
HIV infected.73 Because many HIV infected people do not get tested until long after their
infection, they may be spreading this infection unwittingly. The time when HIV remains
dormant in an infected person’s body, the time between a person’s infection and their
manifesting one of the AIDS diagnoses, may be as long as ten years.74 Many HIV infected
people do not consider getting tested until they become ill with an opportunistic infection.75
While these people are positive and asymptomatic, they may be spreading HIV infection to
71
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others. Testing will help to identify these people earlier. Early diagnosis is hoped will lead to
less infection, as people who are diagnosed HIV positive are far more likely to practice safer sex
or abstinence after learning of their infection.76 The CDC projects between 180,000 to 280,000
U.S. Citizens are unknowingly infected with HIV.77

Because up to half of the people being diagnosed annually as infected with HIV in this country
are under 25 years of age, many of them are likely to have contracted the disease in their teens.
Knowing this, and of the failure of abstinence-only to stop almost half of this nation’s teens from
engaging in sexual behavior77a which puts them at risk for HIV behavior, failing to properly
educate children on ways to protect themselves against infection with a still deadly disease is
unconscionable. Studies of teenage sexual activity reveal that about forty-eight percent of teens
are sexually active.78 In spite of claims that teaching adolescents about sex encourages them to
engage in sexual practices, all scientific studies show that there is no effect, or in some cases,
actually a delay in the onset of sexual activity when a teen has received comprehensive sexual
education.79
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One difficulty with this new CDC strategy is getting young people tested for infection with HIV.
Even sexually active teens are unlikely to get tested for HIV infection.80 Only about one-fourth
of sexually active fifteen to seventeen-year-old sexually experienced teens report ever having
been tested for HIV.81 The CDC’s new approach to testing will apportion more resources on
ensuring people infected with HIV are identified and counseled to reduce their engaging in high
risk behaviors.82 The CDC will expand programs to help people learn their HIV status, and
expand their prevention programs specifically for people with HIV. The recent development of a
quicker, easier to read test may also aid in this effort.83 Previously, there was a week or more
delay from the time of testing to the presentation of the results. 84 Many people who are tested
fail to return for the results. 85 On the spot results could ensure that more infected people learn of
their status. The CDC is also offering grants for training clinic workers to administer and
interpret the tests. 86 Immediately following the tests, infected persons can be identified.
Presumably, this will lead to increased adherence to safer sex practices and an eventual lowering
of the HIV incidence rate.

HIV/AIDS prevention education has been funded by the CDC since 1988.87 In 2000, the CDC
budgeted $47 million for in- school HIV education. These funds were to be directed “toward
80
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strengthening national efforts for coordinated school health education.”88 The funding is shared
by forty-eight states and the District of Columbia.89 The schools receiving this funding must
have their curriculum reviewed, following Guidelines for Effective School Health Education to
Prevent the Spread of AIDS, which recommends a comprehensive education to protect the
students.90

The deputy director of the National Center for HIV, STD and TB Prevention at the Centers for
Disease Control, Ronald Valdiserri, has counseled clinicians that the most effective interventions
promote personal intervention skills and promote change in sexual and drug use behavior,
including increasing condom use.91 None of his recommendations include teaching abstinenceonly. In spite of the experts’ advice, in 2002 the federal government provided more than 100
million dollars for abstinence-only programs, and another 50 million of CDC funding for
HIV/STD prevention funding which was earmarked for abstinence-only programs.92

Social conservatives also wanted to insert language into a House bill that would make abstinence
a priority in HIV/AIDS prevention,93 in spite of the fact that abstinence-only adolescent sexuality
education conflicts with effective HIV prevention education. This conflict is most unreasonable
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under SPRANS-CBAE, which forbids recipients from teaching anything other than abstinence in
their programs.94

Through its abandonment of frank and scientifically proven methods of protecting adolescents
from unintended pregnancy and STDs, and by embracing abstinence-only programs, the current
administration not only squanders taxpayer funds, but interferes with public health efforts to
reduce the incidence of STDs, including HIV/AIDS.

IV. Constitutional Limitations of Federal Funding For Abstinence-Only Education

Of the three federal programs to fund abstinence-only education, two are concerned specifically
with educating school-aged children: AFLA and SPRANS-CBAE. 95 Similarly constitutionally
problematic and ineffective in stemming the spread of STDs and in curbing unwanted pregnancy
is the 1996 Welfare Reform Legislation.96 There are similar public health issues involved and
constitutional problems with the welfare “reform” legislation that are fully discussed in a number
of excellent articles, but will not be addressed in this article.97 AFLA has been previously ruled
not to violate the Constitution “on its face,”98 but with recent Supreme Court cases and the
wealth of information concerning the efficacy of abstinence-only programs, it should not survive
further constitutional challenge. Even more troubling than AFLA is the more recent SPRANSCBAE program, which will be discussed following a review of AFLA.
94
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A. The Adolescent Family Life Act

Congress enacted the Adolescent Family Life Act (AFLA)99 in 1981 in response to the “severe
adverse health, social, and economic consequences” caused by pregnancy and childbirth to
unmarried teenagers.100 These grants were developed to fund public or non-profit private
organizations “for services and research in the area of premarital adolescent sexual relations and
pregnancy.”101 These grants had several purposes, including promoting “self-discipline and
other prudent approaches to the problem of adolescent premarital sexual relations.” The
necessary services that were funded included “educational services relating to family life and
problems associated with premarital sexual relations.”102

AFLA expressly requires the promotion of family support and involvement of religious and
charitable organizations and voluntary organizations.103 AFLA expressly forbids funds from
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being used to fund, promote or encourage abortion.104 A constitutional challenge to AFLA was
successful in the District Court for the District of Columbia, which ruled that AFLA had the
primary effect of advancing religion.105 The Supreme Court overruled the District Court’s ruling
and held that AFLA was facially constitutional, and remanded with instructions to consider
whether the individual grants to the various organizations would have the primary effect of
advancing religion.106 The Court found no conflict in the desired effects of the legislation
advancing certain morals “coinciding” with the religious groups’ morals. Further litigation was
pursued107 resulting in a settlement agreement providing that AFLA funded programs may not be
used at sites used for religious worship and that all the information must be medically
accurate.108

At the time of these constitutional challenges, abstinence-only programs had not been evaluated
to consider their effectiveness. In his opinion, Rehnquist noted that it was Congress’ judgment
that religious organizations could help the problem that AFLA sought to ameliorate.109 He
pointed out that “Congress found, ‘prevention of adolescent sexual activity and adolescent
pregnancy depends primarily upon developing strong family values and close family ties,’ Sec.
300z(a)(10)(A).”110 This “finding” has been proven to be completely without merit as no
104
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scientific studies support abstinence-only as an effective method to protect teens from problems
associated with sexual activity. 111 Although Rehnquist’s arguments in Kendrick were less than
satisfying in ruling that AFLA was constitutional, by applying his same analysis today, it is
obvious that AFLA no longer complies.

The Court employed the three prong Lemon112 test to evaluate if AFLA violated the
Establishment Clause, asking whether the statute in question was 1) motivated only by an
impermissible purpose, 2) its primary effect was the advancement of religion, or 3) if it requires
excessive entanglement of the church and state.113 Under the first prong, the Court found that the
creation of AFLA was motivated by a secular purpose, to eliminate or reduce problems caused
by teenage sexuality.114 The Court found no evidence that the actual purpose in enacting AFLA
was to “endorse religion,” nor did the Court “doubt that Congress’ expressed purposes are
‘sincere and not a sham.’”115

The Court found the second prong of the Lemon, whether the statute had the primary effect of
advancing religion test, to be more difficult. Because many religious groups were recipients of
the funding for their role in educating teens under AFLA, the District Court below was far more
skeptical of the primary effects than was the Supreme Court.116 The Court noted that AFLA
expressly stated “the problems of teenage sexuality were best approached through a variety of
integrated and essential services provided to adolescents and their families by [, among others]
111
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religious organizations.”117 Although this may have been thought to be accurate then, this is
where the passage of time has changed the outcome of this application of the Lemon test. The
stated purposes may have seemed rational at the time, but now that all scientific evidence points
to the contrary, it is now incontrovertible that these approaches are no longer “the best way” to
approach problems of teenage sexuality. Now, the only effect the act has is to further those
morals that “coincide” with certain religious morals.

The Court held that any effect of advancing religion under AFLA was “at most ‘incidental and
remote.’”118 The Court noted that the moral views advanced by AFLA were not necessarily
religious in nature, but more accurately coincided with the moral views advanced in the
legislation.119 With the current knowledge of the effectiveness of these programs, it is clear that
the “primary effect” of the legislation has not been to do anything about teen sexuality, but is to
impose a set of morals. This particular set of morals must be examined to determine if it is
indeed advancing religion.

There are many differing moral views concerning sexual education of adolescents, but the moral
views embraced in all of these abstinence programs appear only to decidedly further certain
religious goals. Morals are certainly not always religious in nature. Communities may have a
moral sense that is not rooted in religion. In the recently overruled Bowers v. Hardwick, the
Supreme Court opined on the effect of majority’s morality on the law. “[The respondent] insists
that majority sentiments about the morality of homosexuality should be declared inadequate. We
do not agree, and are unpersuaded that the sodomy laws of 25 states should be invalidated on that
117
118
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basis.”120 So in Bowers, the court considered the morals of the majority. Similarly, an
epidemiologist describes community morals as what is thought to be correct or good by the great
majority of competent persons.121 In fact, the majority of parents in the U.S. believe that
adolescents should receive comprehensive sex education to prevent unwanted pregnancies and
STDs.122 Assuming that most of these people are indeed competent, apparently the morals
embraced by this group of people is one of concern for their children’s health, not a blind
obeisance to a celibacy goal that is unrealistic for all adolescents. As the majority of parents in
the U.S. believe that their children should receive comprehensive sexual education, the
imposition of a certain moral set that is not shared by the majority is evidence of a furtherance of
another set of morals and values. As AFLA has no other effect, its primary effect now must be
viewed as the imposition of particular religious morals and the advancement of religion.

The third prong of the Lemon test concerning excessive entanglement of the church and state has
not likely been affected by the passage of time. The Supreme Court disagreed with the District
Courts’ conclusion that AFLA was an excessive entanglement between church and state. The
Court found no violation of the Establishment Clause under AFLA “on its face,” but directed the
district court to consider individual grants to see if they had the primary effect of advancing
religion.123 In any event, a violation of the second prong should be sufficient to find AFLA
unconstitutional.
119
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Some of the abstinence-only programs being run by religious organizations make little effort to
hide their religious goals. Clue 2000’s curriculum states that “religions vary, but every religious
scripture has a clearly worded warning about the dangers of misusing sex,” then supports this
assertion with quotes form the New Testament, the Old Testament, the Dhammadpada, the
Quaran and the Bhagavad-Gita.

123a

The curricular materials add their own legal analysis

distinguishing that the above is “not an attempt to teach religion in school. It is an attempt to
teach about religion, e.g. comparative religion, which was a recommendation made by the U.S.
Supreme Court when they restricted prayer in the public school settings.123b This is just one
blatant example, but many abstinence-only programs rely on a “universal” moral code
concerning sexual behavior, and although “many adults believe premarital sexual behavior is
wrong or unwise, it is not a universally held belief.”123c

Previously, the Court had ruled that the morals being forwarded in AFLA just happened to
coincide with a certain set of religious morals, and therefore did not violate the Establishment
Clause. Now that it is apparent that the morals of the community in question do not coincide
with abstinence-only programs morals, it is no longer possible to claim that these funds are not
advancing a particular religion. AFLA would not now survive a Lemon analysis as applied in
Kendricks and must be struck down as unconstitutional. Other abstinence-only legislation is
even more seriously flawed and should also be struck down or repealed.
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B. Special Projects of Regional and National Significance, Community Based
Abstinence Education (SPRANS-CBAE)

Although all of the abstinence-only education funding programs should be dismantled due to
their ineffectiveness and overt entanglement with religion, SPRANS-CBAE most clearly violates
the unconstitutional conditions doctrine with its impermissible restrictions on speech. For all of
the reasons articulated in the analysis above concerning AFLA, SPRANS-CBAE is
unconstitutional; furthermore it violates the unconstitutional conditions doctrine. The funding for
SPRANS-CBAE dwarfs the AFLA budget, and is “authorized” through a block grant made
available to the Secretary of the Department of Health and Human Services.124 Congress must
restrict HHS funds from being used in this unconstitutional manner, and failing this, the courts
must step in and strike down this program.

The doctrine of unconstitutional conditions forbids the government from granting benefits with a
condition that its recipients forego a constitutional right.125 Even when a person does not have a
right to a government benefit, that benefit may not be denied upon the condition of infringing on
their fundamental constitutional rights, including freedom of speech. 126 In Sinderman, the court
ruled that if it were permissible to deny funding to persons based on their giving up a
fundamental right, it could “produce a result which (it) could not command directly.”127
SPRANS-CBAE abstinence-only funding programs run afoul of the unconstitutional conditions
doctrine by forbidding protected speech as a condition for receipt of these funds.
124
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Prior to 1991, the unconstitutional conditions doctrine was clearer in application. In that year,
however, the Supreme Court broke from established unconstitutional conditions doctrine in
ruling that Health and Human Service regulations that prohibited Title X funding to family
counseling organizations that discussed abortion as a lawful option did not violate the
Constitution.128 Litigants claimed that the statutes which made funding for reproductive services
conditional on not discussing abortion deprived them of their first amendment right to free
speech, to discuss a constitutionally protected activity.129 The litigants were being denied the
right to discuss a woman’s right to an abortion as part of their federally funded reproductive
counseling activities.

Rehnquist wrote that the program did not infringe on the litigants’ free speech rights, as the
petitioners were still free to discuss abortions on their own, outside the clinical setting that was
funded with Title X dollars.130 The regulations only prohibited them from counseling about
abortion while engaged in the funded clinic’s activities.131 Rehnquist went as far as to opine that
talk about abortion in the context of providing these reproductive services was not even speech it was an activity.132 He also noted the government has a right to selectively support certain
activities it finds to be in the public interest to the exclusion of others.
127
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The AFLA abstinence-only programs do not prohibit schools or school districts from teaching
other than abstinence-only, but the funds received under AFLA were to be used only to fund
abstinence-only education. Because states could, and many did use alternative funds to teach
comprehensive sex education, AFLA did not violate the constitutional conditions doctrine as
applied in Rust. This is not the case with SPRANS-CBAE.

Although Rust limited the scope of unconstitutional conditions challenges, in Planned
Parenthood of Central Texas v. Sanchez,133 the court distinguished the effect of Rust from a
constitutional challenge of an unconstitutional condition imposed by a rider to a Texas statute134
that forbids disbursement of family planning funds to groups that performed abortions, even if
the abortions were paid for solely from private funds.135 Because the rider was found to
withhold funding from a recipient based on their engaging in a constitutionally protected activity,
the rider was ruled to be an unconstitutional condition on the receipt of the government funds.
This is distinct from Rust where no unconstitutional condition was found because the Court ruled
that the recipient of Title X funds in that case could always engage in abortion related activity
outside of the scope of the activity funded by Title X.136 No educator has such an opportunity
under SPRANS-CBAE. Educators cannot call together groups of students to discuss sex outside
of the sanctioned school activities without risking the loss of their jobs or looking like sexual
predators.
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Sanchez distinguished the refusal to fund an entity because of protected activities that it may
engage in using non Title X funds. The Court observed that although a refusal to fund abortions
does not run afoul of the unconstitutional conditions doctrine, the refusal to fund recipients
because they provide abortions using private funds did.137 The practical impact of the Texas
rider would have been to shut down private resources for abortions, not simply to refuse to pay
for abortions.

Similarly, SPRANS CBAE requires that any recipient teach only abstinence-only in order to
receive these funds.138 The recipient is not permitted to teach any other form of sex education,
regardless of the source of the funding for such programs.139 The money dedicated annually to
SPRANS dwarfs the current funding level for AFLA, which as noted above should be declared
unconstitutional, if not simply dismantled as a waste of taxpayer funding.140 Even more plainly
than its violation of the Establishment Clause, SPRANS-CBAE directly violates the
unconstitutional conditions doctrine, even as narrowly defined by Rust.

Rehnquist’s own arguments in Rust support this analysis. Rehnquist relied upon earlier, more
clear-cut unconstitutional conditions cases to distinguish the facts in Rust.
In FCC v. League of Women Voters of California, we invalidated a
federal law providing that noncommercial television and radio
stations that receive federal grants may not “engage in editorializing.”
Under that law, a recipient of federal funds was “barred absolutely
from all editorializing” because it ‘is not able to segregate its
activities according to the source of its funding’ and thus “has no way
136
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of limiting the use of its federal funds to all noneditorializing
activities.’’141

Rehnquist also wrote that “[t]he regulations do not force the Title X grantee, or its employees to
give up abortion-related speech; they merely require that such activities be kept separate and
distinct from the activities of the Title X project.”142 Prophetically describing the actual effect
on a law such as SPRANS-CBAE over a decade before its inception, Rehnquist wrote, “[I]n
contrast, our ‘unconstitutional conditions’ cases involve situations in which the Government has
placed a condition on the recipient of the subsidy rather than on a particular program or service,
thus effectively prohibiting the recipient from engaging in the protected conduct outside the
scope of the federally funded program.” In Women Voters, the effect of the law was that even if
a television station received only 1% of its overall income from federal grants, it was barred
completely from using private funds for editorial activity,143 This circumstance is far more
analogous to funding of SPRANS-CBAE than to the Title X program in Rust. No matter how
much of a state’s funding comes from outside sources, a state cannot receive SPRANS-CBAE
funding unless it forgoes the opportunity to each other than abstinence-only, SPRANS-CBAE
imposes an unconstitutional condition.

More recently, the Children’s Internet Protection Act (CIPA) was held not to violate the
unconstitutional conditions doctrine.144 CIPA required libraries to use Internet filters as a
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condition to receiving certain federal subsidies for providing Internet access to library patrons.145
Rehnquist asserted that the federal government does not penalize libraries that choose not to
install the required filtering software; it had just decided not to subsidize unfiltered access to the
Internet.146 Congress was simply insisting “public funds be spent for the purposes for which they
were authorized.”147 The court found that the use of filtering programs helped to carry out a
libraries’ mission, so was a permissible condition under a Rust analysis.148 The Court disagreed
with the appellees that that CIPA’s filtering requirements “[d]istort the [u]sual [f]unctioning of
[p]ublic [l]ibraries” in their efforts to provide comprehensive access to reading material.149

It could be argued that Library supports an argument that Congress can choose to fund certain
content-based restrictions on speech. The plurality in Library relies on Rust in determining that
Congress may certainly insist that these ‘public funds be spent for the purposes for which they
were authorized.’”150 The public funding grant in CIPA did not attempt to prevent libraries from
using their own funding to provide printed and Internet material, but set conditions on the use of
federal funds for Internet access. Library noted that libraries are not repositories for all printed
materials, and choices were routinely made as to which items were to be made available to the
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public.151 The court found analogous the situation in which a public television station did not
violate principles of free speech by rejecting private speech in its editorial judgment.152 This is
easily distinguished from SPRANS-CBAE analysis, as the issue is not one of conflicting and
overwhelming private speech, as in requests to a television station for free air time, or in
libraries, where the open expanse of the internet with seemingly endless quantities of
pornography and adult-oriented content. The outside world is not clamoring to demand access to
the classroom to inflict various opinions and patently commercial appeals on the nations’
adolescents. In examining SPRANS-CBAE, there is no conflicting chorus of opinion, nor a
flood of misinformation from unknown sources threatening the education of adolescents.
Contrarily, experts at preserving the public’s health are being prevented from teaching the
nations’ adolescents to adequately protect themselves. SPRANS-CBAE is an impermissible
restriction on the ability of schools to adequately educate their students.

Schools accepting SRPANS-CBAE funds are forbidden from providing information that is
effective in reducing the incidence of unintended teen pregnancy and spread of STDs. In
Library, the librarians were put in the position of filtering out some content that might be
offensive. In terms of SPRANS-CBAE, the speech being stifled is the speech that most parents
would like their children to hear.153 In Library, Rehnquist wrote that Stevens “mistakenly”
argued that Rust was inapposite because Rust applied only to cases in which the government
sought to communicate a specific message.154 Certainly the government’s attempts to promote
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abstinence-only is a specific message, one that as discussed above is inaccurate and also likely
violates the Establishment Clause.

The Court has also previously analyzed unconstitutional conditions doctrine for an art-funding
program that used content-based criteria in its funding decisions.155 In Finley, the court held that
“[a]ny content-based considerations that may be taken into account in the grant-making process
are a consequence of the nature of arts funding.”156 The Court was relating the subjective nature
of decisions to fund any particular type or piece of art. This situation could not be more
inapposite to the nature of public health education. Content based decisions, such as a decision
to fund abstinence-only education, when it is clearly ineffective is not in the nature of public
health funding. Public health interventions have their genesis in scientific evaluation. Unlike art
or editorial content, public health interventions can be evaluated and verified. As discussed
previously, the current administration actually now avoids such verification for abstinence-only
programs.

In his concurring opinion in Library, Justice Breyer argued that a heightened standard of scrutiny
should be applied where “competing constitutional interests are potentially at issue.”157 Breyer
reminded the Court of past cases in which the Court asked whether the
harm to speech related interests is disproportionate in light of both the
justifications and the potential alternatives.”158 "What our decisions
require is a 'fit' between the legislature's ends and the means chosen to
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accomplish those ends--a fit that is not necessarily perfect, but
reasonable; that represents not necessarily the single best disposition
but one whose scope is in proportion to the interest served; that
employs not necessarily the least restrictive means but, as we have
put it in the other contexts . . . a means narrowly tailored to achieve
the desired objective.
159

Breyer opined that even under this heightened scrutiny, CIPA was constitutional.

Applying Breyer’s analysis to SPRANS-CBAE further convinces that this law violates the
unconstitutional conditions doctrine. Certainly, SPRANS
- CBAE is not a reasonable fit to any
permissible legislative end. If the purpose is to reduce unwanted pregnancy and reduce
transmission of STDs among adolescents, it is now clear that the method chosen does not at all
fit. Rust held that unequal subsidization of one activity to the exclusion of another is allowable if
the point is to further permissible goals. With SPRANS-CBAE, clearly this distinction is not
met. SPRANS-CBAE fails in its stated goals and must be dismantled, if not directly by the
HHS, then by refusal to fund by Congress or through court challenges.

C. Sexual Education and the Exclusion of Gay and Lesbian Students

In their abstinence-only until marriage classes, students are being told they must remain abstinent
until they are married. Although eventually these students will grow up and make choices for
themselves, the government is attempting to reinforce marriage as the norm. “[T]he government
is attempting to compel marriage through sex-education by teaching teenagers that marriage is

159

(Internal quotation marks and citations omitted.) Fox, supra, at 480, 109 S.Ct. 302
38

the only acceptable condition for sexual expression.”160 A certain percentage of these students as
of yet have no legal opportunity to engage in marriage, the students who are lesbian or gay.161
In effect, these students are being told that they should never have sex. The evolution of the
recognition of privacy rights from Griswold,162 Eisenstadt,163 Roe v. Wade,164 Casey,165 and now
through Lawrence,166 has revealed citizens’ rights of autonomy over their bodies from their right
to use contraception, to have an abortion, and now to the right to choose with whom they share
sexual relations.167 Efforts through abstinence-only until marriage programs to coerce gay and
lesbian students to forever remain celibate serve to make these programs contrary to gays and
lesbians’ substantive due process rights. “Liberty presumes an autonomy of self that includes
freedom of thought, belief, expression and certain intimate contact.”168 As previously reported,
adolescents who engage in MSM are at especially high risk for STDs, and are not served by
abstinence-only programs at all.
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Although some abstinence-only programs are written as if lesbian and gay students do not
exist,168x others take a decidedly anti-homosexual tone. Abstinence-only programs that discuss
homosexuality often discuss it as a purely physical concept, in terms of attraction only for sex
and not in terms of relationships. One of the typical abstinence-only programs, FACTS, defines
homosexuality as a “persistent and predominant attraction of a sexual-genital nature to a person
of one’s own sex.”168a Another program counsels parents and teachers that “many homosexual
activists are frustrated and desperate over their own situation and those of loved ones, many are
dying, in part due to ignorance. Educators who struggle to overcome ignorance and instill selfmastery in their students will inevitably lead them to recognize that some people with AIDS are
now suffering because of choices that they made.”168b The message is clear. Homosexuals are
immoral.

There is a diminishing conservative belief that lesbians and gays have their sexual orientation
because of their own choice, or “preference.” Therefore, adherents to this notion may believe
that lesbians and gays do indeed have the right to marry, but they must marry members of the
opposite sex.
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define the attributes of personhood were they formed under
compulsion of the State.170

Extending this protection in Lawrence, he held “[p]ersons in a homosexual relationship may seek
autonomy for these purposes, just as heterosexual persons do.”

The decision in Lawrence takes pains to distinguish that the petitioners were not minors.171
Although almost all of the adolescents being taught through abstinence-only until marriage
education are indeed minors, the decision in Lawrence recognizes the fundamental liberties that
all citizens may enjoy. Adolescent students must also be taught sexual education that is relevant
to their lives for their protection. The fact that they are not yet of the age of majority does not
obviate the need to protect them from the adult activities in which almost half of them engage.
Just as heterosexual adolescents must be protected from disease, gay and lesbian students must
too. Fortunately, formerly illegal consensual non-procreative acts once labeled “sodomy” are no
longer criminal. “The State cannot demean their existence or control by making their private
sexual conduct a crime.”172 If these liberties are equal among all citizens, then teaching
heterosexual students that it is permissible to have sexual relations only in the confines of
marriage, apparently applies only when they are adults. What of the adolescents who are gay or
lesbians, but will not be able to marry even as adults? They are apparently being told to never
have sexual relations. Although Lawrence explicitly discusses adults’ rights to choose with
whom they have relationships sexual and otherwise, this right must be inferred to gay and lesbian
adolescents in their near futures. All abstinence-only efforts anticipate adolescents refraining
from sex until they are adults, but as it is clear that not all of them do, they must be educated to
170
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protect their lives now so that they may enter adulthood disease-free; gay and lesbian teens are
no less deserving of this protection.

While the effect of these programs might please many who believe gays and lesbians are
immoral, it is not the job of our lawmakers and courts to deny substantive rights to certain
classes of citizens. In Lawrence, the court found that Bowersmust be overruled because
homosexuals may also assert their autonomy in certain personal matters as do heterosexuals.173

Although the Court in Lawrence expressly overruled Bowers, in his dissent, Scalia noted,
“nowhere does the Court's opinion declare that homosexual sodomy is a "fundamental right." He
opined that the majority’s opinion left untouched Bowers’ central conclusion; there is no
fundamental right to engage in homosexual sodomy.174 Indeed the majority does not expressly
state that the right to engage in homosexual sodomy is a fundamental right, however, the Court
did recognize the right of everyone to make “intimate choices central to personal dignity and
autonomy” and held they were protected by the Fourteenth Amendment.175 Indeed, in his
majority opinion, Kennedy held that “The State cannot demean their existence or control their
destiny by making their private sexual conduct a crime. Their right to liberty under the Due
Process Clause gives them the full right to engage in their conduct without intervention of the
government. It is a promise of the Constitution that there is a realm of personal liberty which the
government may not enter.”176 Contrary to Scalia’s assertions, although Kennedy does not
172
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expressly state this proposition, the choice of an adult’s choice to engage in same-sex private
sexual conduct must now be considered a fundamental right - -and after Lawrence, it is clear that
no state can enforce a law forbidding homosexual sodomy among consenting adults.

Through abstinence-only until marriage programs, gay and lesbian students are being told that
they must forgo their rights to enjoyment of their bodies, as they are not able to legally marry in
this country. No sex until marriage means no sex ever for gay and lesbian youths. The funding
of programs that infringe on the Constitutional rights of this group should be struck down by
application of substantial due process, if not under the unconstitutional conditions doctrine
discussed supra. “Equal treatment and due process right to demand respect for conduct protected
by substantive guarantee of liberty are linked. A decision on due process affects right to equal
treatment.”177

These programs may not legally suppress the rights of gay and lesbian adolescents, just because
the idea of protecting the health of these adolescents may not be popular among citizens who
would rather not address gay and lesbian issues. Even Rehnquist, the majority author in Rust
recognized the “Court’s previous decisions holding that government subsidies aimed at
suppressing particular ideas violated the unconstitutional conditions doctrine.”178 The
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government cannot silence various viewpoints by purchasing the citizens’ fundamental rights.179
Laws may not discriminate invidiously in its subsidies in such a way as to aim at the suppression
of dangerous ideas.180 All abstinence-only until marriage federal funding programs are
inherently unconstitutional and must be struck down by the courts or dismantled legislatively.

IV. After Dismantling Abstinence-only Programs

Once AFLA and SPRANS-CBAE have been dismantled, the federal government should divert
its funding and attention to funding comprehensive sexual education to help reduce unintended
pregnancies and the spread of STDs. Comprehensive educational outreaches could only help to
further reduce the incidence of unwanted teen pregnancy and STDs. Congress should seek
coordination for these efforts and those that seek to prevent HIV infection as well. The CDC
should report scientifically valid information on its website, and not be censored to only promote
politically based viewpoints. As previously stated, one program will not work for the entire
nation. With a nation as large and as diverse as the United States, there must be some flexibility
in the creation of effective programs.

There may be concern for parents with certain religious convictions who do not want their
children exposed to comprehensive sex education. Although over eighty percent of parents
polled want their children to receive comprehensive sex education in school,181 it is not
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necessary to compel every student to receive this instruction. Efforts should be made to educate
as many adolescents as possible, as the larger is the group of adolescents who are uneducated,
the greater is the potential for spreading STDs and incidence of unwanted pregnancy.
Community standards should be examined to ensure the best approach is used for any given
region, as supported by rigorous scientific research.

Studies have shown that programs should be tailored to the participants to be most effective.
Teen sexuality education is and should remain a public health issue, not a political/religious
forum. Conflicts occur between public health programs and religious principles in other issues,
for instance mandatory vaccination laws. 182 All states require diphtheria measles and rubella
vaccines.183 Additional vaccinations are required in other states. 184 Medical exceptions permit
children allergic or susceptible to adverse reactions an opportunity to avoid vaccination. 185
Compulsory vaccinations may indeed violate certain religions’ edicts but have nonetheless been
ruled constitutional.186 Although not required under the federal Constitution, all but two states
currently permit parents to opt their children out of vaccination programs if they have religious
objections.187 The children not immunized are most at risk, and are also potential carriers of the
disease for which immunization is possible.
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States could, and should permit religious exemptions for participants whose religious beliefs
would be offended by comprehensive sexual education programs.188 The First Amendment
forbids Congress from making laws prohibiting the free exercise of religion.189 It could be
argued that compulsory sex education would run afoul of this protection. When examining
vaccination laws, the Supreme Court found that the right to free exercise of religion does not
obviate an adherent from compliance with a “valid and neutral law of general applicability.”190
Although most parents want their children to receive comprehensive sex education, the parallels
between vaccination and sex education may not be close enough to warrant compulsory
education on all teens. Most of the diseases for which we have pharmaceutical immunization are
not spread largely through sexual contact. The element of choice must also be considered when
debating whether students should be able to “opt-out” of comprehensive sexual education
training.

Abstinence training may indeed be most appropriate for certain students immersed in their faith.
Some students report that their religion is a main factor in keeping them celibate.191 Their
“freedom to act according to their religious beliefs is subject to a reasonable regulation for the
benefit of society as a whole.”192 Requiring adolescents committed to abstinence to undergo
188
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sexual education may not be viewed as a reasonable regulation, despite the fact that not all of
these students will likely remain celibate. Making any public health effort compulsory provokes
popular resistance and fear or distrust of health officials, so compulsion should be avoided in
publichealth efforts whenever possible.

Unfortunately, many students receiving abstinence-only training, including some of those who
also take virginity pledges, fail in their goal to remain celibate. These students who receive no
education to protect themselves from STDs and unintended pregnancy will be ill equipped
should they decide to engage in sexual behavior. Adding to this problem, as noted earlier, many
who engage in some sexual behaviors are not convinced these activities are sexual, so do not
consequently fear the risk of sexually transmitted diseases, as they do not believe they have been
engaging in “sex.”193 Parents who choose to opt-out their children for religious reasons should
be provided information concerning the public health risks of their child not being educated to
protect themselves against pregnancies and STDs. Outbreaks of disease for which vaccines were
available have occurred in various religious communities that refused vaccination for protection
from these preventable epidemic diseases.194 Parents should be informed of these risks when
opting their child out of comprehensive sexual education. In spite of their belief that their
children will remain celibate, parents should be informed of the numbers of students who fail to
remain chaste, and of the potential repercussions of their failure not only to themselves but of
others in the community.
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V. Conclusion

Although the abstinence-only programs may have been born of a sincere desire to help
adolescents avoid unintended pregnancy and STD infection, it is now clear they do not serve that
purpose. Whether or not the moral values of the nation at one time supported denying
adolescents access to potentially lifesaving information, as evidenced by the wishes of parents,
they do not now. These programs are ineffective and a waste of taxpayer money.

If not dismantled for their ineffectiveness, these programs must be invalidated by the courts for
their failure to comply with the Constitution. Both AFLA and SPRANS-CBAE serve to further
only the impermissible goal of advancing a particular religious viewpoint. SPRANS-CBAE
further imposes unconstitutional conditions on the acceptance of federal funds, which also
renders it unconstitutional. These programs also fail to address gay and lesbian adolescents,
marginalizing them and attempting to coerce them into sexless lives. The current administration
should scrap its plans to increase funding for these ineffective and unconstitutional programs and
support coordinated proven public health approaches to address the problems of unwanted
pregnancy and all STDs among this nation’s adolescents.

Congress could act to ensure funding is diverted from these programs, by refusing to fund AFLA
and by carving out the block grant that permits the Secretary of HHS the discretion to squander
taxpayer money on SPRANS-CBAE. If Congress fails to act, the courts must strike down these
funding programs or compel that the education of our nation’s adolescents reflect that they live
in the 21st century, not some imagined sexless era that exists only in 1950’s sitcoms. Those
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realities include the fact that despite all efforts to the contrary, many adolescents will have sex.
Further, a substantial number of our nation’s youth are being completely ignored, as the
programs make no allowance that many of this nation’s adolescents are lesbian or gay. Failure
to protect gays and lesbians with meaningful education will exacerbate the already alarming
increase of STDs and HIV that is being documented among young people, and in even higher
rates among the nation’s MSM.

The funding of these programs do not comport with the nation’s morals, they instead further the
goals that were formerly seen as “coinciding” with religious ideals. Now that they have been
stripped of their pretense of furthering permissible goals, they must be abolished and replaced
with programs that actually work. With fierce competition for public funding, abstinence-only
programs that not only are ineffective for their stated purpose, but also conflict with state and
federal efforts to control disease must be eliminated immediately.
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